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Miners' Life Ins. Co., and Moore vs. Baird, that there is no dis- 
tinction between business paper and accommodation paper negoti- 
ated. The paper in suit was of the latter kind, and this is an 
immaterial matter to a purchaser of it. That J. R. Paul was a 
member of the Union Canal Co's Board of Directors was a fact 
that did not lead him individually to perform their contracts as a 
corporation, much less was he bound to know that the Company 
would not fulfill their engagement in regard to the paper, if any 
existed, as he became the purchaser of it before maturity, as stated 
in the affidavit of defence, nor was there anything wrong, or in con- 
travention of public policy or good faith in his purchasing, simply 
because he was a member of the Board of Directors, or one of the 
Finance Committee, as it is not alleged in the affidavit that he was 
the agent of the Company to sell the note and then became the 
purchaser of it. As we see no error in the judgment it must be 
affirmed. 



In the Gireuit Court of the United States for the District of 
Maryland, April, 1858. 

JOHN S. WRIGHT VS. THE SUN MUTUAL INSURANCE COMPANY OF NEW YORK. 
SAME VS. THE ORIENT MUTUAL INSURANCE COMPANY OP NEW YORK. 1 

1. Where an insurance company incorporated by the State of New York, having 
their principal office in New York, and there executing policies of insurance 
which were transmitted to agents in Baltimore who had authority to receive ap- 
plications for policies and to receive and transmit notes for the premiums, and 
through whom the company paid losses to parties in Baltimore, underwrote a 
policy and sent it to parties residing at Baltimore, it was held that the contract 
of insurance was a New York and not a Maryland contract. 

2. Where the policy contained this clause, "to add an additional premium if by 
vessels rating lower than A2," and the cargo was shipped in a schooner rating 
lower than A2, and no fixed sum as additional premium agreed upon, held that 
the assured, in case of loss, could recover the value agreed in the policy, less 
such additional premium beyond the agreed per cent, as in the opinion of the 
underwriters might be deemed adequate for the increased risk of a cargo shipped 
in a vessel rating below A2. 

1 We are indebted for this report to the Baltimore " Daily Exchange." — Eds. A. 
L, Beg. 
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Coram Giles, J. 

Attachment on policies of insurance, issued in the Superior Court 
for the city of Baltimore, and removed into the Circuit Court of the 
United States for this district, under the act of Congress. 

Those two cases were tried together, and were commenced, on 
Thursday, 16th April, and terminated on Wednesday, the 21st 
April, by a verdict in each case for the plaintiff for the sum of 
$17,365 13 — under the direction and instruction of the court. 
They were very fully and ably argued before the court on the 
prayers of R, J. Brent for the plaintiff, and Messrs. Cutting 
(of New York) and Nelson for the defendants. Judge Giles' 
opinion fully reviewed all the facts in the case and the autho- 
rities cited by the counsel ; but as his opinion was not in writing, 
We are only able to give our readers an abstract of the principal 
points decided. The judge remarked in the commencement of his 
opinion, that the principal point in these cases was one deeply inte- 
resting to the commercial community, among whom these running 
policies were so frequently used. The defendants were insurance 
companies incorporated by the State of New York, and their offices 
were located in the city of New York. They had agents residing 
in this city, who received and forwarded them all applications for 
insurance ; and received and transmitted to them the notes given 
for the premiums from time to time, and through whom the said 
defendants made payments for losses on policies held by parties 
residing here. The policies on which these attachments were issued, 
had been executed by the defendants in the city of New York, and 
transmitted to their agents in this city, by whom they were delivered 
to the plaintiff. The plaintiff, in both cases, had given to the said 
agents his promissory notes for the premium mentioned in said 
policies, and in the case of the Sun Mutual Ins. Co. the notes had 
been paid by plaintiff; and in the case of the Orient Mutual Ins. 
Co. the money had been placed by him in the Union Bank of this 
city, (where said notes were payable,) to meet them, but that com- 
pany had so far, declined to receive it. The first question in these 
cases is, are these policies of insurance to be considered as contracts 
made in the city of New York, or as made in the city of Baltimore ? 
For, when you have ascertained at which place the contract is to be 
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considered as made, it is to be construed and interpreted by the law 
and the usages of that place, except where a contract is made in 
one place, and, by its terms, it is positively to be performed in 
another. The learned counsel for the plaintiff has contended that 
these policies were to be considered as Maryland contracts, and to 
be construed in reference to the usages and customs of underwriters 
in this city. Now this became an important question in the cases, 
because on the books of the insurance companies in New York, the 
schooner " Mary W." (whose loss had given rise to this controversy) 
was rated below A2, while on the books of underwriters and mer- 
cantile records in this city she was rated A2. The authorities 
referred to by plaintiff's counsel did not, in the opinion of the court, 
sustain the position he sought to maintain. In the case of the Bank 
of Augusta vs. Earles, fie., 13 Peters, 519, the principal point 
decided was, that a bank chartered in Georgia could purchase a bill 
of exchange in Mobile. 

In the case of Cox fi Dix vs. The United States, 4 Peters, 170, 
the point decided was, that the official bond of the Navy Agent, 
although signed at New Orleans, was for his faithfully accounting 
at the proper department at Washington, and that therefore the 
liabilities of the sureties were to be governed by the principles of 
the common law, and not by the civil law of Louisiana. The case 
of Zaehary fi Turner vs. Boyle, in same volume, page 635, was 
one of a payment made in Louisiana by plaintiffs for Boyle, and by 
his sanction, to release his property there attached, and created a 
debt due there, and was not released by the subsequent discharge of 
Boyle under the insolvent laws of Maryland. 

In the case of Hazard's Administrators vs. The New England 
Marine Ins. Co., 8 Peters, 557, the point decided was that the 
letter, on application for insurance, written in New York, where 
Hazard resided, although addressed to the defendants, a company 
incorporated in Massachusetts, and having their office in Boston, 
was to be tested as to the truth of its representations by the custom 
as to the extent of coppering vessels in New York and not by the 
custom in Boston. Judge Story in his great work on " The Conflict 
of Laws," section 278, says : " A policy of insurance executed in 
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England on a French ship for the French owner, on a voyage from 
one French port to another, would be treated as an English contract, 
and in case of loss, the debt would be treated as an English debt." 
So in section 289, the same learned author says : " A merchant, 
resident in Ireland, sends to England certain bills of exchange, with 
blanks for the dates, the sums, the times of payment and the names 
of the drawees. These bills are signed by the merchant in Ireland, 
endorsed with his own name, and dated from a place in Ireland, and 
are transmitted to a correspondent in England, with authority to 
him to fill up the remaining parts of the instrument. The corres- 
pondent in England accordingly fills them up, dated at a place in 
Ireland. Are the bills, when thus filled up and issued, to be deemed 
English or Irish contracts ? It has been held, that under such cir- 
cumstances, they are to be deemed Irish contracts, and of course to 
be governed as to stamps and other legal requisitions by the law of 
Ireland;" and analogous principles have been recognized in the 
following cases : Wohey vs. Bailey, 1 Foster, (N. H.) 217 ; Smith 
vs. Smith, ibid. 244 ; Davis vs. Coleman, 11 Iredell, 303. But 
this very question has been settled in two cases by the Court of 
Appeals of New York; and in one by the Superior Court in the 
same State, in the cases of Hyde vs. Q-oodnow, 3 Comstock, 264 ; 
Western vs. The Genesee Mutual Ins. Co., 2 Keenan, 258 ; and 
St. John vs. The American Mutual Life Ins. Co., 2 Duer, 419. 

In this last case the policy was issued from the oflice of an agency 
of the company in New York, although the company was incorpo- 
rated in Connecticut ; and it was held that the construction and 
effect of this policy were to be governed by the law of Connecticut. 

The case of Hyde vs. Q-oodnow was an action to recover the 
amount of two premium notes given on a policy of insurance. A 
mutual insurance company of New York had an agent residing in 
Ohio, authorized to receive applications for insurance. This agent 
received from a party residing in Ohio, the application with the 
premium notes, and transmitted them to the office of the company 
in New York, where they were received and approved, and where 
the policy was executed and transmitted to the applicant by mail. 
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It was held by the court that the contract was made in New York 
at the office of the company, and not in Ohio. 

In the case of Western vs. The Gfenesee Mutual Ins. Co. — a 
mutual insurance company incorporated and located in New York — 
had an agent residing in Canada, who received the application for 
insurance, and sent it to the company in New York, who there 
signed the policy of insurance and forwarded it to their agent to be 
delivered to the applicant — it was held to be a New York contract, 
and its validity to depend upon the laws of that State. 

The judge therefore held upon principle and upon authority that 
the policies of insurance in these cases now being tried, were to be 
considered New York contracts, and to be construed and interpre- 
ted as such, for by section 263 of " The Conflict of Laws," the rule 
is laid down, " that the law of the place of the contract is to govern, 
as to the nature, the obligation and the interpretation of the con- 
tract." In this case, therefore, as the evidence showed that the 
schooner " Mary W." was rated below A2, in New York, what is 
the true construction of these policies, in that view, and assuming 
that fact to be proved ? These policies, although differing slightly 
in phraseology, are substantially the same, and the court treated of 
them together. Now, what are the principal provisions of the 
" Sun " policy ? " The Sun Mutual Insurance Company do make 
insurance, and cause Jno. S. Wright to be insured, lost or not lost, 
at and from Rio de Janeiro to a port in the United States, one half 
of 5,000 bags of coffee, laden, or to be laden, on board the good 
vessel or vessels, &c. Beginning the adventure upon the said goods 
from and immediately following the loading thereof on board the 
said vessel, and shall so continue and endure until the goods shall 

be safely landed at , aforesaid. The said goods, hereby 

insured, are valued at $18 per bag, as interest may appear" and 
the policy admits " that the company have been paid for this insu- 
rance by the assured, at and after the rate of one and one-half per 
cent. : To return one-quarter of one per cent, if direct to an Atlan- 
tic port. To add an additional premium if by vessels rating lower 
than A2, or by foreign vessels : subject to such addition or deduc- 
tion as shall make the premiums conform to the established rate at 
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the time the return is made to the company." The words italicised 
are in writing, and not printed, as are the other provisions of the 
policy. 

The other clauses of the policy are not material to this inquiry. 
On the back of this policy there was this endorsement, made by the 
defendant's agent in this city : — " 1856, August 27. Schooner 
' Mary W.,' Rio de Janeiro to New Orleans, on half cargo, 1,830 
bags coffee, valued at $18 per bag, not to attach if vessel be proved 
unseaworthy." — $16,470. Now, the counsel for the defendants coo- 
tended that this coffee never was covered by the said policy, because 
it was loaded on board a vessel rating below A2, and the corres- 
pondence showed that no additional premium had been agreed upon 
between the parties, and that, by the true construction of the policy, 
the defendants had the right to fix the additional premium. Now, 
what are the rules for the construction of policies of insurance, as 
recognized and acted upon by courts of justice ? The first one is 
common to the construction of all contracts ; that you must from 
the written paper, ascertain, if possible, what was the true meaning 
and understanding of the parties in the language they have used, 
and to carry that into effect, if it violates no principle of law. The 
second rule is, that policies of insurance are always to be construed 
liberally, so as to insure the indemnity sought for, and that if there 
be any ambiguity in the words of an exception, they are to be con- 
strued most strongly against the party for whose benefit they are 
introduced. Another rule is, where the written and printed clauses 
of a policy are in conflict, the written ones are to be sustained and 
carried into effect. For these rules the court referred to the cases 
of Palmer vs. Warren Ins. Co., 1 Story, 364 ; Teaton vs. Frey, 5 
Cranch, 335 ; G-rant vs. The Lexington Ins. Co., 5 Indiana, (Por- 
ter) 23 ; Mobile Marine Dock and Ins. Co, vs. McMillan, 27 Ala- 
bama, 77 ; Saylor vs. The Northwestern Ins. Co., 2 Curtis, 610 ; 
and Breasted and others vs. The Farmers' Loan and Trust Co., 2 
Selden's Reports, 299. 

This last ease was peculiar. It was decided by the Court of Ap- 
peals of New York, that in a life policy insurance, a provision " that 
it should be void if the assured should die by his oivn hand" had 
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reference to an act of criminal self-destruction, and not to one com- 
mitted " while the party was insane." By these rules let this policy 
be construed. And can it be successfully contended for one mo- 
ment, that when the assured procured this policy, he had no inten- 
tion of covering any of his coffee that might be sent to him in 
vessels rating below A2, until he and the company should agree 
upon the additional -premium to be charged in such cases ? What 
were the reasons for his procuring this policy, and paying the pre- 
mium on so large amount in advance ? Because he did not know 
at what time and by what vessels his correspondents in Rio might 
send him the 5,000 bags of coffee he had directed them to purchase 
on his account, and he therefore wished his property to be thus 
covered by insurance whenever it was afloat on the ocean, for it 
might well be, that he might never hear of the shipment of his coffee 
until its safe arrival or loss. This necessity of the mercantile world 
has given rise to these running policies, which cover annually pro- 
perty to the value of millions of dollars. But if the view of these 
insurance companies is to prevail, that the property is not covered 
until the additional premium is fixed by them, or agreed upon 
between the parties, then a very speedy termination would be put 
to this kind of policy, and the defendants might as well close their 
agencies in this city. But such the court held not to be the true 
construction of this policy. The policy meant this, and nothing 
more : that the defendants would insure the coffee of plaintiff, in its 
transit from Rio to a port in the United States, at 1J per cent, 
premium by whatever vessel carried, but if carried in a vessel rating 
below A2, or by a foreign vessel, an additional premium should be 
paid them. Additional to what f Why, to the 1-J per cent, already 
paid, and such additional premium as, in the opinion of underwri- 
ters, would be equal to the increased risk to such a cargo in vessels 
rating below A2, or in foreign vessels. And this seems to have 
been the view taken by the Sun Mutual Insurance Company itself 
in its correspondence with its agent in this city ; for although, in 
their letter of August 25th, 1856, they take the ground " that the 
assured had no right to have this risk on the Mary W. covered on 
this policy," they subsequently recede from this position, and in 
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their letter of the 30th August, " they admit he had the right, but 
that the fixing of the premium rested solely with them." The court 
thought the latter position as untenable as the former. As some- 
thing had been said in the course of the argument, in reference to 
the endorsement on the policy of the 27th August, the court 
remarked that they considered this endorsement fully warranted by 
the defendants' letter to their agent, of that date ; and that, indeed, 
the agent, with that letter in his hand, could have made no other 
endorsement. The plaintiff presented the two prayers, and the 
defendants presented three prayers. The court remarked that they 
agreed with the propositions of law contained in defendants' 1st and 
2d prayers, and plaintiff's second prayer, and only rejected them 
because they were substantially embraced in the instruction which 
the court would give to the jury, but they rejected the plaintiff's 
1st prayer and the defendants' 3d prayer as in conflict with their 
view of the law of the case ; and the court then gave to the jury the 
following instruction : 

" If the jury shall find from the evidence, that the defendants 
executed the policy of the 27th July, 1855, and received from the 
plaintiff the premium therein mentioned ; and that their duly autho- 
rized agent in this city made the endorsements on the said policy, 
which have been offered in evidence, and shall further find that 
1,830 bags of coffee, belonging to plaintiff, were shipped on the 
12th of July, 1856, at Rio, on board the schooner Mary W., to be 
carried to New Orleans, and that when said schooner left Rio she 
was seaworthy and in good condition ; and shall further find, that the 
said vessel and cargo were subsequently on said voyage totally lost by 
one of the perils insured against ; and that said schooner was rated 
lower in New York than A2, then the plaintiff is entitled to recover 
for one half the value of said coffee so lost, at $18 per bag, less such 
additional premium beyond the 1J per cent., as in the opinion of 
the underwriters may be deemed adequate for the increased risk to 
a cargo of coffee shipped in a vessel rating below A2, with interest 
from thirty days after such time as the jury may find the defen- 
dants were furnished by plaintiff with the preliminary proofs of his 
said loss ; and there is no evidence in this case that the said schooner 



LUDLOW vs. HTJRD ET AL. 493 

at any period during the running of this policy rated as high 
as A2 in any of the insurance offices in New York." 

Hon. Henry May, Robert J. Brent and Vivian Brent, Esqrs., 
for the plaintiff. 

Hon. John Nelson and Messrs. Brown $■ Brune, of Baltimore, 
and Hon. F. B. Gutting and Alexander Hamilton, Jr., Esq., of 
New York, for the defendants. 



In the Superior Court of Cincinnati. 

EDWIN LUDLOW VS. EDWARD HURD ET AL. 

1. Under the Ohio statute regulating railroads, a chartered railroad corporation is 
fully authorized to execute a mortgage as security for money borrowed upon 
bond. 

2. Where the mortgage described the property as " the right of way and land occu- 
pied thereby, together with &c," enumerating every kind of property attached to 
and used by a railroad, and added " and other property then owned by or there- 
after to be acquired and owned by the said company," it was held, that in equity, 
furniture contained in the company's business office, if necessary for the operation 
of the road, was within the language of the mortgage, and that an execution 
levied on it must be postponed to the lien of the mortgagee. 

3. Although at common law an assignment will not convey a chattel unless it is in 
esse at the time of the transfer, it is otherwise in equity. 

i. It is settled at common law, that a franchise is not subject to levy on execution; 
it can only be reached in Chancery. 

The opinion of the court was delivered by 

Storer, J. — The plaintiff claims that he is the mortgagee, in 
trust, for certain holders of bonds issued by the Cincinnati and 
Marietta Railroad Company. The conveyance is in due form, 
properly executed and recorded in the Recorder's office of Hamilton 
county, dated March 1, 1857, to secure the payment of fifteen hun- 
dred bonds for $1,000 each, which are to become due on the 1st 
of September, 1880, with seven per cent, interest, payable semi- 
annually. The property described in the deeds is " the right of 
way and the land occupied thereby, together with the superstructure 



